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Due April 4, 2007

The attached two articles describe the $1B lawsuit Viacom filed this week against Google and its recently purchased subsidiary YouTube.   One key question in the case is whether the DMCA safe harbor provision applies to this case.  Two relevant cases are the Napster case and the Grokster case.  For its part, in addition to filing the lawsuit, Viacom sent over 100,000 take down notices to individuals who had content on YouTube.  Several of these were sent to individuals who had not stored content copyrighted by Viacom.  According to the Electronic Freedom Foundation (eff.org), this raises Free Speech issues.
Write an essay (max 7 pages not counting attachments) that includes the following.

1) A description of the key elements of the case,

2) An argument as to whether the safe harbor provision of the DMCA should apply that includes a reasoned opinion as to whether Napster or Grokster is relevant,

3) A discussion of the free speech issue, and

4) The ways this case is important to the common citizen.

For information regarding the DMCA safe harbor provision, check http://www.chillingeffects.org/dmca512/ or http://en.wikipedia.org/wiki/OCILLA
Some other relevant sources.

http://www.lessig.org/blog/
http://cyber.law.harvard.edu/home/
There are abundant news sources on this topic.  Most of them plagiarize from each other.
  

	Viacom vs. Google: Test of key online law

	SUIT TARGETS STREAMING OF COPYRIGHTED CLIPS ON YOUTUBE
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	The copyright lawsuit filed Tuesday by Viacom against Google and its YouTube subsidiary could end up rewriting one of the key laws of the Internet age: the Digital Millennium Copyright Act.

Viacom, which owns MTV, VH1, Nickelodeon and Comedy Central, is alleging that Google and YouTube infringed copyrights "on a massive scale" by streaming more than 1.5 billion clips of shows like "SpongeBob SquarePants," "The Colbert Report" and "MTV Unplugged." It is seeking more than $1 billion in damages.

Google and YouTube have frequently cited the millennium copyright law - also known as the DMCA - in defense of repeated charges that they are illegally making money off of other people's creative work. But legal experts say it has yet to be determined whether key sections of the law apply to new media companies like Google and YouTube and scores of others.

"Any ruling in the YouTube case is certain to have implications for companies like Yahoo and eBay, as well as smaller companies like Facebook and imeem," said Fred von Lohmann, an attorney with the Electronic Frontier Foundation. "All of these companies rely on the exact same principles that YouTube does." Executives at Google and YouTube have argued that they comply with the DMCA because they remove copyrighted material as soon as they are asked by the copyright owner. This includes clips of TV shows like "The Daily Show" as well as videos created by users that contain copyrighted material, such as a home movie that has a Rolling Stones song as a soundtrack.

Viacom says this practice places the cost of enforcing copyrights on the "victims of infringement" who don't have the tools to effectively police the site. Last month, Viacom requested that YouTube take down more than 100,000 videos. YouTube complied, but a number of users reposted the videos almost immediately.

Viacom argues that the DMCA's "safe harbor" provision, which basically exempts hosting companies from liability if they take down copyrighted material once notified, does not apply to YouTube because copyrighted works are "the cornerstone" of its business model.

Google says that's not the case. "YouTube has become even more popular since we took down Viacom's material," Google General Counsel Kent Walker said in a statement. "We think that's a testament to the draw of the user-generated content on YouTube."

Still, even Google quietly acknowledges that copyright law is being tested and new interpretations are possible. "Any court ruling that imposes liability on providers of online services for activities of their users and other third parties could harm our business," Google noted in a yearly report it recently filed with the Securities and Exchange Commission.

Google's shares fell $11.72, or 2.58 percent, to $443.03 in trading Tuesday.

Though it's not frequently acknowledged, any created work, such as a home video posted to YouTube, is copyrighted, but individuals generally have no power to enforce their rights unless they are affiliated with a major publisher or entertainment company.

For that reason, Ron Cass, chairman of the Center for the Rule of Law, believes a ruling in Viacom's favor would be good for ordinary people who post creative work on the Internet and who are increasingly having everything from pictures to blog posts plagiarized by other sites.

Mark Cuban, owner of Magnolia Pictures, said Google and YouTube's blatant disregard for copyrights has encouraged others to violate them. The distributor of films like "Enron: The Smartest Guys in the Room" sent subpoenas to YouTube and Google Video last week requesting the names of users who uploaded its movies.

"Remember, it's not about how they treat Viacom," Cuban wrote in a post on his blog (www.blogmaverick.com). "Viacom is big enough to take care of itself. It is about hiding behind a law, the DMCA, at the expense of copyright owners, to dominate the online video space."

While other entertainment giants, including NBC Universal and News Corp., have asked YouTube to take down copyrighted material, Viacom is the first to sue.

James Nguyen, an attorney with Foley & Lardner in Los Angeles, said that's because some of them, like News Corp., own properties like MySpace that could be hurt by a new interpretation of the law.

"If Viacom wins, it really casts doubt on a number of businesses that rely on hosting information for users," Von Lohmann said. Yahoo's user-generated properties, such as Flickr, Yahoo 360 and Geocities, could also be affected.

Conversely, a ruling in Google's favor would allow the already numerous sites that are built around user-generated content to operate without having to enter into licensing agreements.

"Google has basically been following the advice of the best lawyers in Silicon Valley," Von Lohmann said. "If Viacom wins, that would call into doubt all of the business models that relied on the same kinds of legal advice."
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Viacom, YouTube: $1B Suit Is Just the Beginning

By Keith Regan
E-Commerce Times 
Part of the ECT News Network 
03/14/07 10:30 AM PT 

Viacom's $1 billion lawsuit against Google's YouTube could significantly impact both the Web search industry and social media sector. A significant risk for Google would be if other media companies follow Viacom's lead and file suits of their own. Google is expected to argue that it is protected against the suit by the safe harbor provision of the Digital Millennium Copyright Act.

While Viacom (NYSE: VIAb) 

is seeking a cool US$1 billion in its suit against Google's (Nasdaq: GOOG) 


 HYPERLINK "http://www.youtube.com" 
YouTube
 

for allegedly using Viacom's copyrighted content without permission, the stakes may be far higher for Google and other Internet companies.

Google is expected to argue that the safe harbor provision of the Digital Millennium Copyright Act (DMCA) gives it protection against the suit. However, if the argument falls short, the fallout could rattle the Web search industry and the social media sector to the core. 

'Brazen Disregard' 

Viacom claims that more than 150,000 unauthorized clips have appeared on YouTube in recent months, with what the media giant called "an astounding" 1.5 billion individual downloads over that time.

Viacom, the parent company of TV networks such as MTV and Nickelodeon, said in its suit that YouTube "harnessed technology to willfully infringe copyrights on a huge scale" and had shown "brazen disregard" for the intellectual property of others.

The Viacom suit was not a complete surprise. The company had issued a formal demand last month asking Google to remove thousands of videos from YouTube. Later, it signed a deal with YouTube rival Joost, licensing its content to that startup instead of Google, which had been in talks to land a deal with Viacom.

Google had apparently anticipated legal action when it bought YouTube, setting aside a portion of the $1.65 billion purchase price for future legal costs. 

Murky Legal Waters 

The legal issues raised by the suit are largely untested, making it difficult to predict how the case will turn out. Viacom may be trying to use the suit as leverage for a more favorable advertising 

revenue-sharing agreement from Google.

Other companies have tried to use the DMCA 

to defend their businesses -- even when their users were guilty of copyright infringement -- but Napster, Grokster and others found those arguments often fell short. In those cases, however, it wasn't clear about the legal, noninfringing use of those peer-to-peer networks -- Google can certainly argue that YouTube has a viable and obvious use as a legal site for sharing user-generated videos.

Viacom's suit appears to represent a new or additional tack in its war on infringement against YouTube, Michael J. Meurer, director of the Institute for Business, Law & Technology at the Boston University School of Law, told the E-Commerce Times.

Viacom's earlier subpoenas -- aimed at learning the identities of YouTube users who were posting copyrighted content -- borrowed directly from the RIAA (Recording Industry Association of America) lawsuits aimed at stopping digital music sharing. 

Shielded by the DMCA? 

Nevertheless, as long as it had complied with takedown requests, Google likely is protected by the safe harbor provisions of DMCA, Meurer added. The complications start when repeated infringement occurs and courts have not yet issued a clear decision on what responsibilities a Web company has to prevent infringement, which will likely be the issue upon which the Viacom case hinges.

Indeed, for Viacom, proving Google knew infringement was continuing to take place after initial takedown of videos may be the most difficult and important part of the case.

Google has a strong defense in the form of the DMCA safe harbor provisions, Michael Graham, an intellectual property attorney and partner with Marshall Gerstein & Borun, told the E-Commerce Times.

"I'd be very surprised if this suit has legs," he said. Google has already registered YouTube as an Internet service provider, availing it of the law's protections, he noted. "Right now, it seems like a way of gaining publicity and leverage for negotiations."

Just knowing that infringement is taking place is not enough to make Google liable, Graham added. "Everybody knows this stuff is going to happen," he said. "But as long as Google satisfies the notice and takedown requirements, they should be OK." 

Follow the Leader? 

Another significant risk 

for Google would be if other media companies follow Viacom's lead and file suits of their own. In that situation, Google's exposure to damages could quickly add up to significant sums, possibly a sum large enough to dwarf the revenue and profit YouTube may generate.

Viacom had already established itself as an outspoken YouTube critic with its earlier actions and also has a demographic target -- of mostly young people -- that might ratchet up the stakes for it to protect its online content, Scott Kessler, an analyst for Standard & Poor's, told the E-Commerce Times.

Google could not be reached for comment on the suit, but Google attorney Alexander Macgillivray told Reuters that the company was confident that it bought a legally viable company when it purchased YouTube. "We're saying that the DMCA protects what we're doing," he said. 

Going it Alone? 

The suit and its potential fallout also raise another key question about YouTube: Whether or not it can remain viable as a video-sharing network 

based more on true user-generated content.

Google has tried to make that a moot point, striking deals such as a recent partnership with the National Basketball Association (NBA) to license copyrighted content under certain conditions and give users NBA-generated video clips to play with on the site.

While user-generated content makes up the vast majority of the content on YouTube, professional content may be far more valuable to Google in terms of the prices it can charge for advertisers to gain access to viewers, Forrester Research analyst James McQuivey told the E-Commerce Times.

As YouTube rolls out more video advertising that appears before and after video clips, viewers are more likely to be receptive to TV-style ads when watching TV quality content, he stated. 

A Major Annoyance 

Other media companies will "line up behind Viacom," predicted Josh Bernoff, another Forrester analyst.

Viacom is likely using the Grokster decision as a guide, citing the P2P (peer-to-peer) network shut down because it was deemed to have disregarded copyright issues, he noted.

"If Google doesn't move in a very public way to accommodate Viacom's copyrights, this is going to the Supreme Court," Bernoff said. Google may settle, but will likely have to prove to Viacom first that it can effectively monitor YouTube on an ongoing basis.

"Either way, this is now a major annoyance for Google," he concluded. 

